
On November 21, 2018, the Internal Revenue Service (“IRS”) issued a proposed regulation (REG-106706-18) (the “Proposed 
Regulations”) to address some concerns raised by tax reform as part of Public Law 115-97, formerly known as the Tax Cuts 
and Jobs Act (the “Tax Reform Bill”). Please note that the description below includes a simplified description of tax laws and 
that a tax professional should be consulted for any tax planning or tax filing purposes. 

Prior to the Tax Reform Bill, an individual’s taxable estate and taxable gifts were subject to a basic exclusion amount (the 
“BEA”) of approximately $5 million, meaning that only assets in excess of $5 million were subject to gift and estate tax. As 
part of the Tax Reform Bill, the BEA was effectively doubled to approximately $10 million by an amendment to Internal 
Revenue Code §2010(c). However, this provision sunsets in 2025 and reverts back to the previously enacted $5 million (as 
adjusted for inflation).

The sunset of the increased BEA has been heavily debated until the recent Proposed Regulations. The Proposed Regulations 
prevent the possibility of what is colloquially referred to as a “clawback.” For example, Mr. Smart, an unmarried individual, 
makes a taxable gift in 2019 of $9 million with no prior gifts. Under the Proposed Regulations, his 2019 taxable gift would 
not be subject to any tax liability regardless of the date of death since at the time of the gift it was below the enacted BEA.

Prior to the Proposed Regulations, the sunset of the $10 million BEA would create potential for a clawback. Again, take Mr. 
Smart, an unmarried individual who has made no taxable gifts prior to 2018. Mr. Smart makes a taxable gift in 2019 of $9 
million. At the time of his taxable gift, it was not subject to gift tax. However, a clawback would occur if Mr. Smart passed 
away in 2026 and his estate would have a tax liability associated with his 2019 taxable gift as it was greater than the BEA 
at the time of death. The clawback of his 2019 taxable gift reduces the benefit of the increased BEA due to the sunset 
provision.

The Proposed Regulations reduces uncertainty surrounding 
taxable gifts made prior to 2026. In addition, it creates a “use-
it or lose-it” scenario, as individuals are incentivized to make 
gifts up to the temporarily increased BEA of approximately $10 
million (subject to additional inflation adjustment). The Proposed 
Regulations are open for a comment period through March 2019. 
Upon finalization, the Proposed Regulations will provide surety as 
well as a call to action for estate tax planning.
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Since our founding in 1988, Empire Valuation Consultants has grown into one of the nation’s leading and most respected 
independent valuation firms, with a staff of over 75 employees in New York City, Boston, Rochester, West Hartford, and 
San Francisco. We bring excellence and integrity to every engagement through our team of highly skilled individuals who 
are among the finest our industry has to offer. Our valuations are prepared by senior accredited valuation experts holding 
one or more of the following professional credentials: CFA, ASA, IA, CPA, and ABV. We provide valuations to attorneys, 
accountants, business owners, private equity and hedge funds, commercial bankers, investment bankers, trust departments, 
insurance agents, and financial planners, among others.

Anthony Venette, CPA/ABV, is a Valuation Consultant at Empire. Anthony has been involved in the valuation of 
various classes of equity, general and limited partnership interests, carried interest, limited liability company 
membership interests, C-Corporations, S Corporations, stock options and warrants.  These valuations have 
been for purposes included gift and estate planning, employee stock ownership plan administration, and 
other corporate planning and reporting.  Anthony received his BS degree in Accounting and his MBA with a 
concentration in Accounting from the St. John Fisher College Bittner School of Business.
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